


IRS Guidelines

There are twenty things that the IRS looks at to help determine
whether someone is your employee or a subcontractor. You’ve got
wiggle room on maybe two or three points, but you have to be
compliant on at least seventeen or you could be in jeopardy if the
government ever decided to look into your business practices.

1. If you tell them when and where to do it, they’re your employee.
If you just tell them you need it done and they decide when to do
it, they’re probably not your employee.

2. Do you train them to do it your way, or can they do it any way
they want to give you the result?

3. Is that person a critical element of your business or could you
live without them?

4. Does it matter if that person does the work, or could they have
somebody do it and provide it to you?

5. Can they hire their own helpers?
6. Do you have a continual relationship?

7. Do they set their own work hours or do you tell them when to
work?

8. Do you require them to work for you exclusively, or can they
do work for other people also?

9. Do they work on your premises or their own?
10. Do you tell them the order in which to do the work?
11. Do they have to give you reports?

12. Do you pay them by the hour, week, or month, or do you pay
them piecework? If you pay them by the hour, you might have a
hard time convincing the IRS that they are subcontractors.

13. Do they pay their own expenses?
14. Do you supply tools and equipment to the person?

15. Do they maintain their own office space, computer equipment,
tools, and other things needed to perform the work?

16. Do they have profits and losses independent of your business?
If they’re going to get paid no matter what happens, they’re your
employee. That’s one of the benefits of being an employee; you
get a paycheck every week.

17. If they can work for more than one firm at a time, they’re
probably a subcontractor.

18. If they can make their service available to the general public,
they’re definitely a subcontractor.

19. If you have the right to fire them, they’re probably an em-
ployee.

20. If they can quit without fulfilling their obligation, they’re prob-
ably an employee, whereas if somebody is a subcontractor and
promises to do something, they have an obligation to do that.
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I strongly recommend against trying to tell the government
that someone’s a subcontractor if they are, in fact, an employee.
You’ll save some money for a couple of years—until they catch
you. Just be straight up and structure it so that they’re an actual
subcontractor. It’s ideal if they make things for you in their home
and then drop them off. Then it’s really clear. PGQ
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You can find more information regarding the legal aspects of
running your glass art business in the Fall 2007 issue of Profit-
able Glass Quarterly.

Milon Townsend is a frequent speaker on art and marketing at
workshops and conferences, and his artwork can be viewed at
www.milontownsend.com. He also produces educational materi-
als that are available at www.thebluemoonpress.com. Milon can
be reached on his studio phone at (585) 392-6476.
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